STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
CHARLES OSBORNE
Petitioner,
VS. Case No. 07-3045FE

ALEXANDER J. M LANI CK

Respondent .

N N N N N N N N N N

RECOMVENDED ORDER ON ATTORNEY' S FEES AND COSTS

This cause canme on for formal hearing before Harry L.
Hooper, Adm nistrative Law Judge with the Division of
Adm ni strative Hearings, on Septenber 28, 2007, in Daytona
Beach, Florida.

APPEARANCES

For Petitioner: Robert J. Riggio, Esquire
R ggio & Mtchell, P.A
400 Sout h Pal netto Avenue
Dayt ona Beach, Florida 32114

For Respondent: Dr. Al exander J. Ml anick, pro se
7250 AlA South
St. Augustine Shores, Florida 32080

STATEMENT OF THE | SSUE

The issue is whether Respondent should pay Petitioner's

attorney's fees and costs, and, if so, the anount.



PRELI M NARY STATEMENT

Petitioner Charles Gsborne (Mayor Osborne), the forner
mayor of Beverly Beach, Florida, successfully defended an ethics
conplaint filed by Dr. Alexander J. Mlanick (Dr. M anick).
Subsequently, M. OGsborne sought an award of attorney's fees and
costs for his defense because Dr. Ml anick did not voluntarily
pay those attorney's fees and costs. The matter was referred to
t he undersi gned Adm nistrative Law Judge who, on July 1, 2005,
recommended that the Ethics Conm ssion (Comm ssion) enter an
order requiring Dr. Mlanick to pay Mayor Gsborne $4,976.00 in
attorney's fees and costs pursuant to Subsection 112.317(8),
Florida Statutes (2004). This was D vision of Adm nistrative
Heari ngs Case No. 04-4110FE.

The Commi ssion, in a Final Oder Denying Attorney Fees and
Costs filed COctober 19, 2005, declined to approve the award of
fees and costs to Mayor Gsborne, as recomended by the
Adm ni strative Law Judge. This was set forth in Ethics
Commi ssion Final Oder Nunber 05-599.

Mayor Osborne appeal ed the Commission's Oder to the Fifth
District Court of Appeal. That court, in an opinion dated
February 16, 2007, concluded that, pursuant to Subsection
112.317(8), Florida Statutes (2004), Dr. Ml anick had nade fal se
mat eri al all egati ons agai nst Mayor Osborne and reversed the

action of the Conm ssion. Specifically, the court held that



Dr. Mlanick falsely clainmed that Mayor Osborne was opposed to
t he annexation into the city limts of Beverly Beach property

owned in part by Dr. Ml anick, because of sone personal

i nvestnent that mght be dimnished. This was Fifth District

Court of Appeal Case No. 5D05- 3954.

The court remanded the nmatter to the Comm ssion for entry
of an order awarding the fees and costs in favor of Myor
GCsborne. This anount, as noted above, is $4,976.00. Mayor
Gsborne thereafter filed a Mdtion for Award of Attorney's Fees
and Costs before the Conm ssion, seeking the aforesaid anount.
Dr. Ml anick opposed this Mtion. The Conm ssion forwarded that
Motion to the Division of Adm nistrative Hearings for resolution
inaletter dated July 6, 2007. This part of the action wll be
termed the Original Amard of Attorney's Fees. There is nothing
left to be decided by the Admi nistrative Law Judge with regard
to this action.

The Fifth District Court of Appeal, also on February 16,
2007, entered an Order stating, "Appellant's Mtion For
Attorney's Fees, filed May 16, 2006, is granted and the above-
styled cause is hereby remanded to the Comm ssion on Ethics,
pursuant to Fla. R App. P. 9.400(b), to determ ne and assess
reasonabl e attorney's fees for this appeal ."

Mayor Osborne thereafter filed a Motion for Petitioner's

Appel l ate Attorney's Fees and Costs before the Comm ssion,



asserting that Dr. MIlanick should pay to Mayor Osborne the sum
of $14,626.00 in attorney's fees and $859.70 in costs incurred
during the appeal. Dr. M anick opposed this Motion.

The Conmm ssion forwarded that Mtion to the Division of
Adm ni strative Hearings for resolution in the letter dated
July 6, 2007, addressing the Oiginal Award of Attorney's Fees
This part of the action will be terned the Appellate Attorney's
Fees. The only question is the anmount of attorney's fees and
costs that should be awarded.

Mayor Osborne also filed before the Conm ssion a Mdtion for
Petitioner's Attorney's Fees and Costs Incurred in Proving
Entitl enent to Fees and Costs. This Mtion asserted that
Dr. Ml anick should pay to Mayor Osborne $53,008.00 in
attorney's fees and $3,764.73 in costs. Dr. M| anick opposed
this Modtion.

The Conmi ssion forwarded that Mdtion to the Division of
Admi ni strative Hearings for resolution in the sanme July 6, 2007,
| etter that addressed the Original Award of Attorney's Fees

This part of the action will be ternmed Entitlenent to
Attorney's Fees, and the issue is whether attorney's fees and
costs should be awarded, and, if so, the amount for the effort
expended to prove that Mayor Osborne was entitled to attorney's
fees and costs as a result of having to defend agai nst

Dr. Mlanick's false all egations.



The matter was set for hearing in Daytona Beach for
Sept enber 28, 2007. Prior to the hearing, Mayor OGsborne
attenpted discovery, but Dr. Mlanick failed to participate
The hearing was hel d as schedul ed.

At the hearing, Mayor Osborne presented the testinony of
three witnesses and offered seven exhibits into evidence.
Respondent called no witnesses and offered no exhibits into
evi dence.

A Transcript was filed on Cctober 24, 2007. After the
hearing, Petitioner and Respondent filed their Proposed
Recommended Orders on Novenber 5, 2007.

Ref erences to statutes are to Florida Statutes (2004)
unl ess ot herw se not ed.

FI NDI NGS OF FACT

1. Mayor Osborne was the Mayor of Beverly Beach, Florida
during 1999 through 2001.

2. Dr. Mlanick was a dentist who owned property
i medi ately north of Beverly Beach, Florida. Dr. M/ anick
desired that the property be annexed into the town and initiated
annexati on proceedi ngs before the Cty of Beverly Beach.

3. Mayor GCsborne did not facilitate the requested
annexation during the tinme he served as Mayor of Beverly Beach.
Dr. Mlanick alleged to the Comm ssion that Mayor Osborne

opposed the annexation for personal, financial gain. [In order



to defend hinsel f agai nst these fal se allegations, Mayor Gsborne
retai ned Robert J. Riggio, Esquire, of the Riggio and Mtchell
firmof Daytona Beach.

The Original Award of Attorney's Fees

4. An award of attorney's fees and costs in favor of Myor
OGsborne was recomended in Division of Adm nistrative Hearings
Case No. 04-4110E. The Recommended Order stated that the anount
of attorney's fees and costs for Mayor GOsborne to defend agai nst
Dr. Mlanick's allegations was $4, 976. 00.

5. The Conm ssion did not address the anmount of attorney's
fees and costs in its Final Order, but instead held that Muyor
Gsborne was not entitled to any award. Subsequently, the Fifth
District Court of Appeal found the Comm ssion's Final Oder to

be erroneous and renmanded the matter for entry of an
order making the awards recomended by the ALJ." A Mandate with
regard to the Fifth District Court of Appeal issued April 11,
2007.

6. The award recommended by the ALJ was, as stated above,
$4,976. 00, and that anmount shoul d be awarded by the Conmi ssion

in a Final Oder.

Appel | ate Attorney's Fees

7. Mayor GCsborne filed a Motion for Petitioner's Appellate
Attorneys' Fees and Costs before the Conm ssion on May 10, 2007,

noting the Fifth District Court of Appeal, in its Oder dated



February 16, 2007, stated that, "Appellant's Motion For
Attorney's Fees, filed May 16, 2006, is granted and the above-
styled cause is hereby remanded to the Commssion . . . to
determ ne and assess reasonable attorney's fees for this
appeal . "

8. The Fifth District Court of Appeal addressed only
attorney's fees. However, because Mayor Gsborne's Mdtion sought
both attorney's fees and costs, and because the Comm ssion sent
that Modtion wi thout special directions to the D vision of
Adm nistrative Hearings for resolution, it is found that the
Adm ni strative Law Judge has jurisdiction to recommend awar ds of
both attorney's fees and costs expended in prosecuting the
appeal .

9. David C. Robinson, an attorney in Daytona Beach,
Florida, testified as an expert on attorney's fees in Vol usia
County, Florida. He has practiced |aw in Daytona Beach for 26
years and has testified in other attorney's fees cases. He is
famliar with the fees charged by attorneys in the Daytona Beach
and Vol usia County area. He knows Attorney Robert Riggio, of
Dayt ona Beach, Vol usia County, and Attorney Martin Pedata, of
Del and, a town that is also |located in Volusia County.

10. M. Robinson is found to be an expert on the subject

of reasonable attorney's fees and costs in Vol usia County.



11. M. Robinson reviewed the bills and records relating
to the fees charged to Mayor OGsborne as to the appellate filings
made by M. Riggio. |In doing so he considered the Lodestar

approach as described in Florida Patients Conpensation Fund v.

Rowe, 472 So. 2d 1145 (Fla. 1985).

12. M. Robinson opined that the services performed by
M. R ggio in the appellate proceeding were provided in a manner
that an attorney woul d be reasonably expected to provide. He
reviewed the hourly rate charged by M. R ggi o and stated that
t he reasonabl e rate should be $250.00 per hour, but that
M. Riggio only charged $150. 00 per hour

13. M. Riggios lawfirm Riggio and Mtchell, billed
Mayor Gsborne for 95 hours. A small portion of the work was
acconplished by his partner Jerone D. Mtchell. Oher work in
t he anobunt of 9.4 hours was billed for paral egal work at $40.00
per hour. The 95 hours of attorney work was billed at $150. 00
per hour for a total of $14,250.00, and the paral egal work
total ed $376. 00. Costs anpunted to $859.70. This resulted in a
total of $14,626.00 for fees and $859.70 in costs.

14. Mayor Osborne paid these charges in full.
M . Robi nson opined that the rate charged and hours expended by
M. Riggio in the appellate proceedi ng were appropriate, as were

the costs incurred. Hi s testinony is found to be credible.



15. As aresult of M. Riggio' s efforts, Mayor Gsborne
prevailed in the appeal. It is found that Dr. M ani ck caused
Mayor Osborne to pay attorney's fees and costs in the anount of
$15, 485. 70.

Proving Entitlenent to Fees and Costs

16. Subsequent to Dr. Ml anick's allegations of m sconduct
before the Conm ssion, and after an investigation, the
Commi ssion, in a Public Report dated Septenber 8, 2004,

di sm ssed the conplaint on a finding of no probable cause in the
case of Mayor Gsbor ne.

17. Pursuant to Subsection 112.317(8), Florida Statutes,
Mayor Osborne was entitled to be reinbursed for the attorney's
fees and costs associated with defending hinself against
Dr. Mlanick's allegations. Because Dr. Ml anick did not
voluntarily remt the fees and costs expended, a hearing was
required.

18. A hearing was held in this matter in Daytona Beach
Florida, on May 11, 2005. The hearing in Division of
Admi nistrative Hearings Case No. 04-4110FE, |asted an entire
day.

19. Prior to the hearing, Mayor Osborne engaged the
services of Attorney Martin Pedata in addition to those provided
by M. Riggio. The agreenent for representation by M. Pedata

was reduced to witing on April 6, 2005. The agreenent provided



t hat Mayor Gsborne woul d pay M. Pedata $250.00 per hour for his
servi ces and $75. 00 per hour for paral egal services.

20. M. Robinson reviewed the bills and records relating
to the fees charged to Mayor OGsborne for the preparation for and
the conduct of the hearing of May 11, 2005. M. Robinson stated
that the hourly rate of $250.00 was a reasonabl e one for the
type of services provided by M. Pedata. He stated that the
nunber of hours expended by M. Riggio and M. Pedata in
connection with this hearing was reasonable. |In analyzing this
claimhe used the Lodestar approach set forth in Rowe.

21. M. Rggio and his partner M. Mtchell, expended
160. 6 hours proving entitlenent to fees and costs. M. Pedata
as lead attorney in the entitlenment case, expended 107 hours.

In addition, 54.2 paral egal hours were expended in proving the
entitlement case. These hours include the tine up to the filing
of the appeal with the Fifth District Court of Appeal. These
hours al so include the tinme spent before the Conmi ssion.

22. As aresult of the efforts of M. Riggio and
M . Pedata, Mayor Osborne prevailed in the entitlenment hearing
which resulted in a Recoormended Order in his favor.

23. Mayor Osborne paid M. Riggio and M. Pedata a total
of $50,840.00 for their services in proving entitlenent to

attorney's fees. He also paid $2,168.00 for paral egal services.
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Total costs amounted to $3, 764. 73, which Mayor Gsborne pai d.
The total fees and costs to Mayor Osborne was $56, 772. 73.

24. M . Robinson opined that the rate charged and hours
expended by M. Riggio in the appellate proceedi ng were
appropriate, as were the costs incurred. His testinony is found
to be credible.

25. It is found that Dr. M| anick was responsi ble for
Mayor Osborne having to pay attorney's fees and costs in the
amount of $56, 772. 73.

Addi ti onal fees and costs

26. M. R ggio presented Mayor Osborne with an invoice in
t he amount of $2,370.00 for the cost of the current proceeding.
However, the Adm nistrative Law Judge is wthout jurisdiction to
address this claimin this proceeding.

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter of and the parties to this
proceeding. 8§ 120.57(1), Fla. Stat. and Fla. Adm n. Code
R. 34-5.0291.

28. Subsection 112.317(8), Florida Statutes, provides as
fol | ows:

112. 317. Penal ti es

* * *
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(8) In any case in which the comm ssion
determ nes that a person has filed a

conpl aint against a public officer or

enpl oyee with a malicious intent to injure
the reputation of such officer or enpl oyee
by filing the conplaint with know edge t hat
t he conpl aint contains one or nore false

al l egations or with reckless disregard for
whet her the conpl aint contains fal se

al l egations of fact material to a violation
of this part, the conplainant shall be
liable for costs plus reasonable attorney's
fees incurred in the defense of the person
conpl ai ned agai nst, including the costs and
reasonabl e attorney's fees incurred in
proving entitlenent to and the anmount of
costs and fees. |If the conplainant fails to
pay such costs and fees voluntarily within
30 days follow ng such finding by the
conmi ssi on, the comm ssion shall forward
such information to the Departnent of Lega
Affairs, which shall bring a civil action in
a court of conpetent jurisdiction to recover
t he anobunt of such costs and fees awarded by
t he conm ssi on.

29. As noted above, the sum of $4,976.00 has been
determ ned by the Fifth District Court of Appeal, and
Dr. Mlanick is required to remt this sumto Mayor Gsborne.

30. Because the Fifth District Court of Appeal granted
Mayor Osborne's Modtion for Attorney's Fees in Case
No. 5D05-3954, the only question is the amount of the fees to be
awar ded.

31. Subsection 112.317(8), Florida Statutes, provides for
the award of attorney's fees and costs in certain proceedi ngs

before the Conm ssi on.
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32. In Florida Patients Conpensation Fund v. Rowe, 472 So.

2d 1145 (Fla. 1985), the Florida Supreme Court adopted the
criteria set forth in Disciplinary Rule 2-106(6) (now nunbered
4-1.5) of the Florida Bar Code of Professional Responsibility to
be used in determ ning reasonable attorney's fees.

33. The Florida Bar Rules Regul ating the Florida Bar,
Rule 4-1.5(b)(1), provides gui dance when consi dering reasonabl e
attorney's fees as foll ows:

(b) Factors to Be Considered in Determning
Reasonabl e Fees and Costs.

(1) Factors to be considered as guides in
determ ning a reasonabl e fee include:

(A) the tinme and | abor required, the

novel ty, conplexity, and difficulty of the
guestions involved, and the skill requisite
to performthe | egal service properly;

(B) the likelihood that the acceptance of
the particul ar enploynent will preclude

ot her enpl oynent by the | awyer;

(C) the fee, or rate of fee, customarily
charged in the locality for |egal services
of a conparable or simlar nature;

(D) the significance of, or ampbunt involved
in, the subject matter of the
representation, the responsibility involved
in the representation, and the results
obt ai ned;

(E) the tinme limtations inposed by the
client or by the circunstances and, as
between attorney and client, any additional
or special tinme demands or requests of the
attorney by the client;

(F) the nature and length of the

prof essional relationship wth the client;
(G the experience, reputation, diligence,
and ability of the lawer or | awers
performng the service and the skill,

13



expertise, or efficiency of effort reflected
in the actual providing of such services;
and

(H whether the fee is fixed or contingent,
and, if fixed as to anmount or rate, then
whether the client’s ability to pay rested
to any significant degree on the outcone of
the representation.

34. The Florida Bar Rules Regul ating the Florida Bar,
Rul e 4-1.5(b)(2), provides guidance when consi dering reasonabl e

costs as foll ows:

(2) Factors to be considered as guides in
determ ni ng reasonabl e costs i ncl ude:

(A) the nature and extent of the disclosure
made to the client about the costs;

(B) whether a specific agreenment exists
between the | awer and client as to the
costs a client is expected to pay and how a
cost is calculated that is charged to a
client;

(C) the actual amount charged by third
party providers of services to the attorney;
(D) whether specific costs can be
identified and allocated to an individual
client or a reasonable basis exists to
estimate the costs charged,

(E) the reasonable charges for providing

i n-house service to a client if the cost is
an i n-house charge for services; and

(F) the relationship and past course of
conduct between the | awer and the client.

Al'l costs are subject to the test of
reasonabl eness set forth in subdivision (a)
above. Wen the parties have a witten
contract in which the nmethod is established
for charging costs, the costs charged

t hereunder shall be presuned reasonabl e.
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35. Using the Rowe standard, as illum nated by the Rules
Regul ating the Florida Bar, the attorney's fees charged and the
anount of costs assessed for the appeal are found to be
reasonabl e.

36. Using the Rowe standard, as illum nated by the Rules
Regul ating the Florida Bar, the attorney's fees charged and the
anount of costs assessed for proving entitlenent to attorney's
fees are found to be reasonabl e.

RECOMIVENDATI ON

Based upon the Findings of Fact and Concl usions of Law,
it is

RECOMVENDED t hat the Comm ssion on Ethics award attorney's
fees and costs as follows:

1. The original award of attorney's fees in the anount of
$4, 976. 00.

2. Attorney's fees and costs for appellate attorney' s fees
and costs in the anmount of $15, 485. 70.

3. Attorney's fees and costs for proving entitlenent to

fees and costs in the anount of $56, 772. 73.
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DONE AND ENTERED t his 14th day of Novenber, 2007, in

Tal | ahassee, Leon County, Florida.

-

HARRY L. HOOPER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 14th day of Novenber, 2007

COPI ES FURNI SHED,

Robert J. Riggio, Esquire
Riggio & Mtchell, P.A

400 South Pal netto Avenue
Dayt ona Beach, Florida 32114

Kaye Starling

Fl ori da Commi ssion on Ethics
Post O fice Drawer 15709

Tal | ahassee, Florida 32317-5709

Dr. Al exander J. Ml anick
7250 Al1A South
St. Augustine Shores, Florida 32080

Phillip C. O aypool, Executive Director
and General Counsel

Conmm ssion on Ethics

3600 Macl ay Boul evard, South, Suite 201

Post O fice Drawer 15709

Tal | ahassee, Florida 32317-5709
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James Peterson, Esquire

Li nzi e Bogan, Esquire

Ofice of the Attorney General
The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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